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Definitions
Project: A project to construct sewerage extension infrastructure.

-Project-Affected Area: An area, which is subject to a change in use as a result of the
construction or operation of the Project.

-Project-Affected Person (PAP): Any person who, as a result of the implementation
of the Project, loses the right to own, use, or otherwise benefit from a built structure,
land (residential, agricultural, or pasture), annual or perennial crops and trees, or
any other fixed or moveable asset, either in full or in part, permanently or
temporarily. PAHs may include:

e Physically Displaced People, i.e. people subject to Physical Displacement as
defined hereunder,

e Economically Displaced People, ie. people subject to Economic
Displacement as defined hereunder.

-Physical Displacement: Loss of shelter and assets resulting from the acquisition of
land associated with the Project that requires the affected person(s) to move to
another location.

-Economic Displacement: Loss of income streams or means of livelihood resulting
from land acquisition or obstructed access to resources (land, water or forest) caused
by the construction or operation of the Project or its associated facilities. Not all
economically displaced people need to relocate due to the Project.

-Project-Affected Household (PAH): A PAH is a household that includes Project-
Affected Persons as defined above. A PAH will usually include a head of
household, his/her spouse and their children, but may also include other
dependents living in the same dwelling or set of dwellings, like close relatives (e.g.,
parents, grandchildren).

-Compensation: Payment in cash or in-kind at replacement value for an asset or a
resource that is acquired or affected by the Project at the time the assets need to be
replaced. In this RAP, “cash compensation” means compensation paid in cash or by
cheque.

-Resettlement Assistance: Support provided to people who are physically
displaced by the Project. Assistance may include transportation, and social or other
services that are provided to affected people during their relocation. Assistance may
also include cash allowances that compensate affected people for the inconvenience
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associated with resettlement and defray the expenses of a transition to a new locale,
such as moving expenses and lost work days.

-Replacement Value: The rate of compensation for lost assets must be calculated at
full replacement value, that is, the market value of the assets plus transaction costs.
The replacement value must reflect the cost at the time the item must be replaced.
With regard to land and structures, “replacement value” is defined as follows:

(a) Agricultural land: the market value of land of equal productive use or potential
located in the vicinity of the affected land, plus the cost of preparation to levels
similar to or better than those of the affected land, plus the cost of any registration
and transfer taxes;

(b) Land in urban areas: it is the pre-displacement market value of land of equal
size and use, with similar or improved public infrastructure facilities and
services and located in the vicinity of the affected land, plus the cost of any
registration and transfer taxes.

(c) Household and public structures: the cost of purchasing or building a new
structure, with an area and quality similar to or better than those of the affected
structure, or of repairing a partially affected structure, including labor and
contractors’ fees and any registration and transfer taxes.

-Vulnerable Groups: People who by virtue of gender, ethnicity, age, physical or
mental disability, economic disadvantage, or social status may be more adversely
affected by resettlement than others and who may be limited in their ability to claim
or take advantage of resettlement assistance and related development benefits.

-Replacement cost for houses and other structure means the prevailing cost of
replacing affected structures, in an area and of the quality similar to or better than
that of the affected structures. Such costs will include: (a) transporting building
materials to the construction site; (b) any labor and contractors’ fees; and (c) any
registration costs.

-Resettlement Policy Framework (RPF) is an instrument to be used throughout the
Program implementation. The RPF sets out the resettlement objectives and
principles, organizational arrangements and funding mechanisms for any
resettlement that may be necessary during implementation. The RPF guides the
preparation of Resettlement Action Plans of individual sub projects in order to meet
the needs of the people who may be affected by the project.

-Census: means a field survey carried out to identify and determine the number of
Project Affected Persons (PAP) or Displaced Persons (DPs) as a result of land
acquisition and project - related impacts. The census provides the basic information
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necessary for determining eligibility for compensation, resettlement and other
measures emanating from consultations with affected communities and the relevant
stakeholders.

-Cut-off date: Normally is the date the census begins. The cutoff date could also be
the date the project area was delineated, prior to the census. Persons occupying the
project area after the cutoff date are not eligible for compensation and/or
resettlement assistance. Similarly, fixed assets (such as built structures, crops, fruit
trees, and woodlots) established after the date of completion of the assets inventory,
or an alternative mutually agreed on date, will not be compensated.

-Displaced Persons: mean persons who, for reasons due to involuntary acquisition
or voluntary contribution of their land and other assets under the program, will
suffer direct economic and or physical adverse impacts, regardless of whether or not
the said Displaced Persons are physically relocated. It can also be defined as; people
or entities directly affected by a project through the loss of land and the resulting
loss of residences, other structures, businesses, or other assets. These people may
have their: standard of living adversely affected, whether or not the Displaced
Person will move to another location; lose right, title, interest in any houses, land
(including premises, agricultural and grazing land) or any other fixed or movable
assets acquired or possessed, lose access to productive assets or any means of
livelihood.

-Involuntary Displacement: means the involuntary acquisition of land resulting in
direct or indirect economic and social impacts caused by: Loss of benefits from use
of such land; relocation or loss of shelter; loss of assets or access to assets; or loss of
income sources or means of livelihood, whether the Displaced Persons has moved
to another location or not.

-Involuntary Land Acquisition: is the possession of land by government or other
government agencies for compensation, for the purposes of a public program
against the will of the landowner. The landowner may be left with the right to
negotiate the amount of compensation proposed. This includes land or assets for
which the owner enjoys uncontested customary rights.

-Land: refers to agricultural and/or non-agricultural land and any structures
thereon whether temporary or permanent and which may be required for the
program. Land acquisition” means the possession of or alienation of land, buildings
or other assets thereon for purposes of the program.

-Rehabilitation Assistance: means the provision of development assistance in
addition to compensation such as land preparation, credit facilities, training, or job
opportunities, needed to enable the program Affected Persons and Displaced



NYEWASCO: OBA-Resettlement Action Plan

10

Persons to improve their living standards, income earning capacity and production
levels; or at least maintain them at pre-program levels.

-Resettlement and Compensation Plan: also known as a “Resettlement Action Plan
(RAP)” or “Resettlement Plan” - is a resettlement instrument (document) to be
prepared when program locations are identified. In such cases, land acquisition
leads to physical displacement of persons, and/or loss of shelter, and /or loss of
livelihoods and/ or loss, denial or restriction of access to economic resources. RAPs
are prepared by the party impacting on the people and their livelihoods. RAPs
contain specific and legal binding requirements to resettle and compensate the
affected party before implementation of the program activities commences.

-Replacement cost: means replacement of assets with an amount sufficient to cover
full cost of lost assets and related transaction costs. The cost is to be based on Market
rate (commercial rate) according to Kenya law for sale of land or property. In terms
of land, this may be categorized as follows; (a) -Replacement cost for agricultural
land: means the pre- program or pre-displacement, whichever is higher, market
value of land of equal productive potential or use located in the vicinity of the
affected land, plus the costs of: (b) preparing the land to levels similar to those of the
affected land; and (c) any registration and transfer taxes;

In determining the replacement cost, depreciation of the asset and the value of
salvage materials are not taken into account, nor is the value of the benefits to be
derived from the Project deducted from the valuation of an affected asset.

-Host population —People living in or around areas to which people physically
displaced by a project will be resettled who, in turn, may be affected by the
resettlement.

-Involuntary resettlement — Resettlement is involuntary when it occurs without the
informed consent of the displaced persons or if they give their consent without
having the power to refuse resettlement.

-Land expropriation —Process whereby a public authority, usually in return for
compensation, requires a person, household, or community to relinquish rights to
land that it occupies or otherwise uses OD 4.30—The World Bank Group
Operational Directive on Involuntary Resettlement. OD 4.30 embodies the basic
principles and procedures that underlie IFC’s approach to involuntary resettlement
associated with its investment projects.

Stakeholders — Any and all individuals, groups, organizations, and institutions
interested in and potentially affected by a project or having the ability to influence
a project.
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Squatters-are persons without legal claims to the land and structures
occupied/used by them. The term ‘squatters” in this report is typically used for
those occupying structures for residential /commercial purposes without legal claim
to the land in which the structures are located in.
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EXECUTIVE SUMMARY

This is the Resettlement Action Plan (RAP) for proposed Improvement of Sewerage
Project by Nyeri Water and Sanitation Company Limited (NYEWASCO) to be
funded under the Kenya Urban Water and Sanitation Output Based Aid (OBA)
Project fund for low income areas which is a program of the World Bank. The RAP
has been prepared based on the principles and procedures of the Resettlement
Policy Framework (RPF) prepared for Output Based Aid Project sub project
investments.

Project Description

NYEWASCO is a limited liability company by shares owned by the County
Government of Nyeri. The Company was incorporated as a private company on
23rd September 1997 under the Kenyan company’s act, CAP 486 and became
operational in July 1998. NYEWASCO has applied for an OBA subsidy for
improvement of its Sewerage Project Phase 1. The assignment considered sewer
projects targeting the following areas: Gatende-Kingo’'ng’o, Ruringu-Skuta, Classic-
Ngangarithi and Kamakwa-Kandara-Mumbi. The features of the project included
new sewer lines connecting to existing sewer infrastructure being served by the
existing sewage treatment plant at Kangemi. The Gatende scheme also features a
sewage pumping station.

RAP Methodology and Approach

A consultative-participatory approach was adopted to make clear the project
components and implementation activities, and to explain the likely impact and the
resettlement measures available to the PAHs. The approach included the following
tasks: community mobilization and sensitization; PAHs and property identification;
property cadastral survey mapping; property assessment and valuation;
institutional and individual stakeholder consultation; PAH census; a review of
secondary sources and legislations related to the project area profile; data analysis;
and report production.

Institutional and Legal Framework

The RAP has been prepared in compliance with the requirements of the relevant
national legislation of the Republic of Kenya. The process and procedures of land
acquisition for the Project will be principally governed by Kenya land laws
including; Land Act (2012) and its amendments (2016), Land Registration Act (2012),
National Land Commission Act (2012) as well as the World Bank Involuntary
Resettlement Policy (OP 4.12).  Articles 40 of the Constitution of the Republic of
Kenya (2010), establish the fundamental principles of right to and protection of
private property.



NYEWASCO: OBA-Resettlement Action Plan

13

Valuation Methodology

For this RAP, the “Replacement cost” method is applied to all assets which include;
land, structures, crops and trees. In Kenya, the Land Act (2012) stipulates that
compensation value must be ‘just’. This can be interpreted to mean that the value
paid must include all the other miscellaneous expenses as well as disturbance to
them. Valuation for assets as outlined in this RAP involved field survey to collect
data on the PAHs, land to be acquired/easement rights, structures, trees,
community assets and crops affected.

Summary of Project Impacts

The activities highlighted in the scope of works above will take place within the road
reserves of the Government of Kenya also known as the Right of Way! and in
privately owned land. In the project areas minimal livelihood activities are found
along the road reserves and privately-owned land, they mainly include land
acquisition (easement), loss of crops and trees.

The project will therefore lead to economic and physical displacement of 168 PAHs.
The table below shows the total number of affected households.

Table 0-1: Summary of the affected persons

Description Impacts in Quantity
Length of sewerage in meters 25,000
Number of affected PAHs 168
Number of PAHs who lose structures only 0
Number of PAHs who lose land only 10
Number of PAHs who lose both land and crops and trees 1
Number of PAHs who lose businesses 0
Number of encroachers 158
Number of affected school buildings 0
Number of affected religious institutions 0
Loss of crops and trees only 157
Total number of graves 0

The project will affect a total of 168 PAHs along the proposed project route; 10 of
these are PAHs with formal rights to land i.e. with recognized land rights. There
are 158 encroachers in the project area who have planted crops and trees on the right
of way (ROW). A summary of project impacts in terms of number of PAHs affected
by zone/area is presented in the Tables below;

1 Right of way as defined by the Roads Act 2007
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Table 0-2: Number of Project Affected Households

Area Category of PAH # of PAHs
Kamakwa Land Owners 2
Skuta Land Owners 4
Gatende Land Owners 2
Ngangarithi Land Owners 1
King'ong'o Land Owners 1
Kamakwa Encroachers 85
Skuta Encroachers 9
Gitathini Encroachers 13
Karingaini Encroachers 15
Ngangarithi Encroachers 20
Githwawariga Encroachers 1
Nyawiras Encroachers 1
Classic Encroachers 1
Kandara Encroachers 13

Table 0-3: Size of Affected Land Parcels in Sewerage Pipeline Route

LOCATION SIZE OF LAND PARCELS
Kamakwa 0.132Acres

Skuta 0.253 Acres

Gatende 0.034 Acres

Ngangarithi 0.044 Acres

King’ong’o 1.0 Acres

Total Affected Land Size 1.463 Acres

Impact on Community Access to Infrastructure and Social Services
There will be no impacts with respect to land acquisition on community and social

infrastructure.

Vulnerable Groups

Vulnerable PAHs are defined as individuals, groups, households, or communities
who by virtue of gender, locality, age, physical or mental disability, economic
disadvantage, or social and cultural status who may require additional support or
assistance and will need help adjusting to changes introduced by the Project.
Assistance will take the following forms, depending on vulnerable people’s requests

and needs:

» Assistance in the compensation payment procedure;
» Assistance in the post payment period to secure the compensation

money;

* Health care if required at critical periods;
* Priority in processing disbursement of compensation packages
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There were 0 PAHs identified as vulnerable by the project.

Table 0-6: Entitlement Matrix

Impact

Description of
affected property

Entitled
person

Compensation measure

Loss Land

Partial or
permanent loss of

land)

Land Owner

* (Cash compensation for
taking into account
replacement cost for land

* Disturbance allowance
(15%)

* Livelihood Restoration
Program

o Financial training for the
sustainable use of cash
compensation

o Business skills training:
facilitation of access to
alternative income
generating activities.

Loss Land

Partial or
permanent loss of
land)

Vulnerable
Land Owner

* Cash compensation for

taking into account
replacement cost for land

= Disturbance allowance
(15%)

* Priority in processing and
disbursing of compensation

* Livelihood Restoration
Program

o Financial training for the
sustainable use of cash
compensation

o Business skills training;:
facilitation of access to
alternative income
generating activities.
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Loss of | Annual/perennial | owner * (Cash compensation
Crops and = Disturbance allowance
Trees (15%)
* Right to harvest
* Livelihood Restoration
Program

o Financial training for the
sustainable use of cash
compensation

o Business skills training:
facilitation of access to

alternative income
generating activities.
Loss of | Partial or | Owner » Cash compensation
structures | permanent loss of =  Disturbance allowance
structures (15%)
» Livelihood Restoration
Program

o Financial training for the
sustainable use of cash
compensation

o Business skills training:
facilitation of access to
alternative income
generating activities.

Community Participation and Consultation

The Consultant’s RAP team undertook public consultations to ensure that the
Project activities and the likely impacts on the local people and their livelihoods
were explained and openly discussed. There were 2 community meetings and 1
meeting with relevant national and county government conducted in the project
area.

Table 0-7: Community Consultations

DATES VENUE NO. OF
PARTICIPANTS

31st August 2017 Gatende Hall 48

1st September 2017 Classic Market 27




NYEWASCO: OBA-Resettlement Action Plan

17

Community meetings covered the following issues: description of the project
objectives, components and implementation activities; property and livelihood
impacts associated with project implementation; the resettlement/compensation
alternatives and strategies available for PAHs; the rights of PAHs; Grievance
redress; RAP preparation; valuation principles and procedures; RAP disclosure; and
the approval process.

COMPENSATION PRINCIPLES AND COMPENSATION
STRATEGY

The RAP aims to ensure that all affected parties are compensated and assisted
in restoring their livelihoods.

Overall objectives of the RAP are:

e Avoid or at least minimize adverse impacts including physical and
economic displacement

e Mitigate adverse social and economic impacts from land acquisition
by:

o Providing compensation for loss of assets at replacement
cost; and

o Ensuring that resettlement activities are implemented with
appropriate disclosure of information, consultation, and the
informed participation of those affected, and

o Improve or at least restore the livelihoods and standards of
living of affected people.

e Provide additional targeted assistance (e.g., credit facilities, training,
or job opportunities) and opportunities to improve or at least restore
their income- earning capacity, production levels, and standards of
living to economically displaced persons whose livelihoods or income
levels are adversely affected;

e Provide transitional support to affected people, as necessary, based
on a reasonable estimate of the time required to restore their income
earning capacity, production levels, and standards of living.

The key pr1nc1ples of this RAP are the following: -

Compensation and resettlement of project-affected people will
be carried out in compliance with Kenyan legislation and WB
OP 4.12;

Where Kenyan legislation is less favorable to PAHs than WB
OP 4.12 requirements or does not apply at all, the latter shall
apply;

All physically and economically displaced people will be
offered an option between either a full resettlement package,
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including the provision of replacement of structures or cash
compensation;

The Project will provide for measures to support sustainable
use of cash compensation (money management training) and
for mechanisms within the overall monitoring framework to
follow up the use of cash compensation;

» The Project will assist PAHs in restoring their affected
livelihoods and will provide transitional assistance in order to
restore livelihoods to at least their previous level

* The Project aims to implement targeted livelihood restoration
programs for the PAHs as part of this RAP in order to achieve
this goal

* The RAP implementation and-outcomes will be monitored and
evaluated as part of a transparent process.

The compensation assessment procedure proposed in this RAP is in line with the
Land Act 2012 and National Land Commission (NLC) Act that puts into operation
the constitutional provisions on land and also complies with the provisions of the
World Bank Safeguard Policy 4.12 on Involuntary Resettlement.

All the PAHs, irrespective of their legal status, have been identified and are eligible
for some form of compensation if they occupied the land, owned property or
operated a livelihood activity within areas earmarked for project activity
implementation at the ‘cut-off date” which has been taken as 2nd September 2017.

The proposed RAP resettlement strategy is adequate and ensures prompt monetary
compensation and resettlement assistance, including a disturbance allowance;
livelihood restoration; and specialized assistance to vulnerable PAHs.

Livelihood Restoration Program
Affected households are entitled to participate in and to benefit from the targeted
set of livelihood restoration programs, which were developed for this RAP:
* Financial training for the sustainable use of cash compensation
(including training on the maintenance of a bank account, on
small household investments, saving strategy and financial
planning on the household level);
» Business skills training: facilitation of access to alternative
income generating activities.

Priority Access to Construction Employment
* Though not a part of the livelihood restoration, as a positive impact of
the PAHs will be provided with priority consideration for
construction employment during the construction phase.
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Cut-off Date
* The cut-off date for this RAP was communicated to the affected
communities during the fieldwork in August 2017. The cut-off date is
the respective dates of beginning of the census survey in the affected
project area which is 2nd September 2017.

Valuation Approach

The valuation methods used in this RAP is the replacement cost approach
sometimes referred to as the contractor’s approach or contractor’s test and is used
mainly to value individual structures and machinery. All components of the
impacted structure must be compensated for on a material by material basis. The
data to come up with unit costs is normally obtained from hardware shops, quantity
surveyors, contractors, government departments, and other sources as necessary.
The costs for building components, such as floors, roofing, and walling are
expressed as cost per square meter. Different materials used in building one
component have their own material unit cost. Percentage or lump-sum adjustments
for features not included in comparative unit cost may be made with the unit-in-
place method.

Grievance Management

In practice, in similar compensation and resettlement activities, grievances arise
from misunderstandings of the Project policy, or result from conflicts between
neighbours, which can usually be solved through adequate mediation using
customary rules or local administration at the lowest level. Most grievances will
be resolved through the stakeholder engagement process and some mediation
using customary dispute settlement mechanisms.

This RAP provides a simple and accessible, extra-judicial mechanism for managing
grievances and disputes based on explanation and mediation by third parties. Each
of the affected persons will be able to trigger this mechanism, while still being
able to resort to the judicial system.

Grievance management proposed in this RAP will provide three tiers of amicable
review and settlement, with the first tier to be located at the village where the
projects will be implemented.

Grievance Redress and Resettlement Committees
The GRMC are partners on the local level for RAP implementation, and will

especially provide support in the following ways:

* Compensation process
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* Involvement into the grievance mechanism on the village level
* Involvement into monitoring procedures
* Maintaining a grievance log.

First Level: Village Grievance and Resettlement Committees
This RAP prefers the first level of grievance or conflict redress on RAP related issues
as a result of this project and handles all forms of grievances in an amicable manner
and as an alternative dispute resolution to formal process, which is normally
lengthy and costly. Grievances not resolved by the village level committees will be
taken to the second level. In the affected villages as described above there will be a
Village Resettlement and Compensation Committees and the membership will
include:

e The sub locational chief,

e Assistant chiefs,

¢ One project affected youth,

e One project affected woman,

e One project affected male

e A representative of vulnerable PAHs,

e Business representative.

o NYEWASCO representative

e Contractor representative (Works and Supervising Engineer)

Second Level: Sub County Mediation Committee
There will be a mediation committee at the Sub County level to handle grievances
that cannot be resolved by the site level committees and membership will include:

One representative of the Administration; - National Government

One representative of County Administration; - County Government
One representative of NYEWASCO;

One representative of the construction contractor, acting as an observer
Three representatives of the affected people, amongst them at least one
woman, chosen i.e. from community based organizations, elders,
traders.

AR

National Land Commission (NLC)

The Land Act 2012 empowers NLC to manage public land and carry out compulsory
acquisitions of land for specified public purposes. NLC has been constituted and
thus legally, NLC is supposed to provide approval to the request made by
NYEWASCO to acquire land. NLC is also expected to notify landholders in writing
of the intention to acquire land; assist in resolving disputes related to compensation;
undertake public consultation on intended acquisition; receive money from
NYEWASCO for actual payment of entitlement awards to PAHs.
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NLC holds the authority to execute compulsory acquisition in Kenya. The
Government of Kenya bears the authority for land acquisition, which is vested on
the NLC by legislation. It is important to note that the NLC also has statutory
powers to prescribe criteria and guidelines for land acquisition. The NLC has a
grievance redress process mainly triggered at the time of award of compensation
following public hearings. If a PAH is dissatisfied with the awards given by NLC,
they have a right to appeal and NLC would look into the matter and determine
justification. In the event that a PAH is not satisfied with the appeal made to NLC
and the resolution thereof, then dispute is resolved by resorting to the legal justice
system where PAH could go to the environment and land court.

Neutral 34 Party

The RAP proposes a neutral third party for resolving of grievances before resorting
to third level of dispute resolution (justice). The RAP proposes the Commission For
Administration of Justice/Ombudsman or Kenya National Commission for Human
Rights (KNCHR) as the neutral third party arbitrator of disputes arising from this
RAP implementation.

Third Level: Resort to Justice

In case this mechanism will not allow an amicable agreement to be reached, the
complainant or the defendant can resort to Justice (and could at any time even
without going through the established committees).

BUDGET

The total budget for resettlement compensation is Ksh. 31,488,799.62 including a
15 per cent disturbance allowance. In addition, administration cost 15 percent for
the RAP implementation and monitoring and evaluation has been considered.

PAHs will be paid their resettlement and compensation entitlements and receive
any assistance prior to the project works being carried out in the affected project
sites with no exceptions allowed. The source of funding for the RAP is counterpart
funding from the NYEWASCO. A final report and a resettlement completion audit
have been considered as pertinent elements of the RAP implementation end time.

Table 0-8: Compensation Costs

Item Value
Value of land 17,704,000.00
Value of crops and trees 2,978,298.60
Value of structures 0.00
Total Compensation 20,682,298.60

Table 0-9: Livelihood Restoration Costs
Disturbance Allowance (15%) Value (Ksh)
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Disturbance Allowance 3,102,344.79
Grand Total 3,102,344.79

Table 0-10: RAP Implementation Costs

Aspect Value (Ksh)
External Monitoring and External Coordination for RAP 2,068,229.86
Implementation (15%).

Financial/Money Management Training/ Meetings of 4,136,459.72
Resettlement Committees/Administrative Costs (20%)

Grand Total 6,204,689.58

Table 0-11: Total RAP Budget

Total RAP Cost Ksh

Land 17,704,000.00
Crops and Trees 2,978,298.60
Structures 0.00
Business 0.00

Sub Total 20,682,298.60
Disturbance Allowance Costs (15%) 3,102,344.79
External Monitoring and External Coordination

for RAP Implementation/Training costs 2,068,229.86
Financial/Money Management Training/ Meetings | 4,136,459.72
of Resettlement Committees/Administrative Costs

(20%)

Contingency (5%) 1,499,466.65
Grand Total 31,488,799.62

RAP Implementation Arrangements

All PAHs will be compensated before their structures are demolished, implying that
compensation will be paid before project works start at a specific site/in a specific
area as per the contractor’s work schedule. NYEWASCO will be the lead agency in
the RAP implementation and will work together with the County Government of
Nyeri to implement the RAP.

In this project, NYEWASCO will establish a RAP Implementation Unit (RIU)
specifically for this project to implement this RAP. The unit will be responsible for
ensuring that PAHs promptly access their compensation entitlements and that their
livelihoods are restored after resettlement.

The RAP implementation team will be responsible for:
a) delivery of the RAP compensation and rehabilitation measures;
b) appropriate coordination between the agencies and jurisdictions
involved in the RAP implementation; and
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c) the measures (including technical assistance) needed to strengthen the
implementing agencies’ capacities for managing the facilities and
services provided under the project.

The RIU will comprise a core unit responsible for day-to-day operations and
technical support staff. The composition of the core unit will be as follows:

1. NYEWASCO Staff (Technical Manager)

2. Independent civil society organization/ NGO representative (1);

3. National Government Representatives (Chiefs) for each affected
location (1)

4. County Government Representatives (CEC for Lands and Physical
Planning or appointee)

5. Representatives of PAHs

6. Works Contractor

7. Supervising Contractor

REMUNERATION OF RAP IMPLEMENTATION UNIT

The RAP has provided a lump sum budget for RAP implementation which will
cover the remuneration costs for this unit. The remuneration costs exclude the
following players who have a separate budget within their institutions namely;

(i) County Government Representatives (CEC for Lands and Physical
Planning)

ii) ~ Works Contractor

iii) ~ Supervising Contractor

iv)  National Land Commission

v)  National Government Representatives (Chiefs) for each affected location
(1)

(vi)  NYEWASCO team

RAP Implementation Schedule

Progress of RAP Implementation
The table below shows the overall progress of implementation of the RAP

Table 0-12 Progress of RAP Implementation

Process/ Activity Status / Date

RAP Census Complete. Began 2" September 2017
RAP approval (WB) Complete. Approved January 2018
RAP monitoring Ongoing. February 2018 to date
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RAP disclosure Complete. Done January 2018

Establishment of a Grievance Redress Complete. Done February 13, 2018
Mechanism

1 month notice to PAHs Done. February 2018

Compensation Payment Complete. 49 compensated for crops and trees
August 2018

Updated RAP approval (WB) Pending (Tentatively August 2019)

RAP disclosure Pending (Tentatively August 2019)

Compensation Payment (Payment) Pending (Tentatively August 2019)

109 PAHSs pending for crops and trees

10 PAHSs pending for compensation for loss of
and impact on land

Progress of Compensation

In August 2018, compensation was done with regards to compensation of 49
PAHs that had their crops and trees affected. Compensation for the remaining
PAHs whose crops and trees affected has been delayed by the approval of the
updated RAP report and this is expected to happen tentatively in August 2019.
For those whose land has been affected, it is dependent on land valuation of the
affected land areas by a government valuer to facilitate the compensation.
However, in the meantime - an estimate has been carried out by NYEWASCO
of the market value of the land in the project affected area at KES 8,000,000 an
acre and this was used to compute an estimated value of the land area and
facilitate compensation.

| INTRODUCTION

This section describes the background to the project, the scope of the project
components, components descriptions in relation to the affected areas, the purpose
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and objective of the RAP update and the methodology adopted during RAP
preparation.

I.1 Project Overview and Description

The proposed sewer extension projects consist of sewer trunk mains that connect to
the existing Nyeri town sewer infrastructure. The trunk mains are fed by several
laterals emanating from the targeted residential areas, public and commercial
facilities. The sewers have been aligned as much as practical along existing road
reserve to avoid interfering with existing private properties and developments. The
sewers have been designed to take advantage of natural gradient and gravity. This
aims at optimizing the pipe gradients in order to minimize the earthworks. The
design includes a pumping station at Gatende.

The key positive impacts that will be realized upon project implementation include
the following:

The Proponent will generate more revenue from increased connections
Improved state of sanitation and hygiene in the target estates
Reduction in pollution to surface water sources within the project areas
Increased value of land

Improved sanitation will lessen water burdens on women and children
Enhanced family health

Improved aesthetics in the project areas

Income generation from opportunities

Gender benefits

Benefits from capacity building

WRXNSOE LN =
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The assignment considered sewer projects targeting the following areas: Gatende-
Kingo'ng’o, Ruringu-Skuta, Classic-Ngangarithi and Kamakwa-Kandara-Mumbi.
The features of the project included new sewer lines connecting to existing sewer
infrastructure being served by the existing sewage treatment plant at Kangemi. The
Gatende scheme also features a sewage pumping station.

1.2 Description and Scope of Works

The proposed sewer extension projects consist of sewer trunk mains that connect to
the existing Nyeri town sewer infrastructure. The trunk mains are fed by several
laterals emanating from the targeted residential areas, public and commercial
facilities. The sewers have been aligned as much as practical along existing road
reserve to avoid interfering with existing private properties and developments.

The sewers have been designed to take advantage of natural gradient and gravity.
This aims at optimizing the pipe gradients in order to minimize the earthworks. The
sewer nominal diameters range from 100mm for laterals to 450mm for trunk mains
as dictated by ground gradient and the sewage discharge from the service areas. The
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sewers will be buried in trenches of a minimum depth of 0.5m and laid above
concrete beddings.

The sewers also contain manholes at intervals of between 10m and 60m. Manholes
will be provided on sewers at all changes of direction, sewer level or gradient, at
every junction and throughout the sewerage system at intervals sufficiently close to
simplify sewer cleaning.

1.3 Resettlement Action Plan Objectives

The purpose of the RAP was to identify PAHs and their assets/properties, value
them and provide a strategy for resettlement compensation to ensure that the PAHs’
livelihoods are restored or improved. The RAP also puts in place appropriate
remedial measures, including grievance channels, for the PAHs and other
community members.

This RAP has been prepared in the light of and is consistent with the policies and
processes detailed in the Resettlement Policy Framework (RPF) for the OBA.
Therefore, the mitigations proposed to address the impacts on people and
properties are in line with the laws and legislation in Kenya as well as the World
Bank's Policy on Involuntary Resettlement, OP 4.12.

In addition, the RAP preparation was aimed at making stakeholders aware of the
project components, implementation activities and the related resettlement
measures or the alternatives available for the PAHs. The goal of this RAP is to avoid,
minimize and mitigate economic and social impacts that would arise from
involuntary resettlement or economic and social displacements associated with
project activities implementation. This RAP has allowed for adequate
resettlement/compensation for the PAHs and appropriate remedial measures,
including grievance mechanisms for PAHs.

The main objectives of the RAP are:

(@) To identifty PAHs and their properties and determine the extent of
involuntary resettlement/displacements and restricted access impacts
associated with the project implementation and put in place measures
to minimise and/or mitigate such impacts;

(b) To value PAHs" property and assets (compensation costs,
livelihood/ disturbance allowances and other assistance values) and
provide a strategy for the compensation of PAHs;

(c) To set out strategies for the implementation of the RAP, including the
process through which to acquire the necessary land and easements for
the implementation of the project activities; and

(d) To carry out consultations with community members and other
stakeholders, including PAHs, and make them aware of the project and
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to obtain their concerns regarding the economic and social impacts of
the proposed project and mitigation measures.

1.4 Methodology and Approach

The methodology and approach adopted in preparing this RAP is consistent with
the laws of Kenya as well as World Bank OP. 4.12. A registered land valuer and
cadastral surveyor identified, surveyed and valued the property of the PAHs. A
sociologist led the PAH census and community consultations. The following
approach was used:

e PAH STUDY, DESIGN AND PROCEDURE
The PAH study design employed both qualitative and quantitative methods of data
collection and stakeholder consultations. By design all PAHs were enumerated. All
key institutional stakeholders were consulted at the County and Sub County.
Community consultation dialogues were held at selected centres in the project area.
The stakeholders’ consultation list is attached as Appendix 1. The RAP data
collection methods are described in the following sub-sections.

e PAH CENSUS DATA COLLECTION AND COMMUNITY CONSULTATION METHODS
The PAH census data was collected through the household interview with all PAHs’
households. The household interview solicited quantitative information regarding
the PAHs” household demographic structure, employment and labour, property
and landholdings, the assets affected the educational profile, household health
wellbeing and welfare, income and expenditure patterns, the anticipated impact of
the proposed Project implementation activities and the preference for
compensation, among other RAP issues.

The community and institutional stakeholder consultation methods were: 2
community dialogues at selected centres in the PA, 1 key institutional stakeholder
interviews, and reference to secondary data sources below. The lists of key persons
and institutions consulted are reflected in Appendix 1. Community consultations
were carried out on 315t August and 15t September 2017.

Community consultation dialogues covered the following issues: Introductions to
and explanations about the project objectives, components and implementation
activities, property and livelihood impacts associated with Project implementation
including physical, social and economic displacements throughout the project cycle
and thereafter, the resettlement/compensation alternatives and strategies available
for PAHs, and feedback from the PAHs and other stakeholders concerning
alternative resettlement measures and the RAP implementation.

The principles regarding the alternative resettlement/compensation measures and
strategies available and the valuation principles and procedures were explained in
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detail to the PAHs and other stakeholders during and after the community
dialogues. The views of the community members and other stakeholders consulted
were documented and have been integrated into resettlement measures and
strategies outlined in this RAP, in conformity with the RPF.

e PROPERTY OWNERSHIP DATA COLLECTION METHODS
Information on ownership of affected property was collected through the
identification and verification of ownership (buildings and other properties),
ownership verification from tenants, neighbours and local leaders. All property
information collected was recorded on a “Compensation Assessment Record Sheet’
specifically designed for this purpose and later transferred to a valuation roll
submitted as part of a valuation report, Appendix 2.

e DATA ANALYSIS AND QUALITY CONTROL
Quantitative PAH census data was analysed using the Statistical Package for Social
Sciences (SPSS). The quantitative data has been presented in the form of
descriptions, frequencies, tables and percentages. Qualitative data from
community dialogues and key institutional stakeholders was manually analysed
around the major themes/ objectives of the RAP.
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2 PROJECT IMPACTS

This section describes the project activities and their potential impacts in terms of
property and livelihood activities likely to be affected by the implementation of
project activities.

2.1 Zones of Potential Impact

The assignment considered sewer projects targeting the following areas: Gatende-
Kingo'ng’o, Ruringu-Skuta, Classic-Ngangarithi and Kamakwa-Kandara-Mumbi.
The features of the project included new sewer lines connecting to existing sewer
infrastructure being served by the existing sewage treatment plant at Kangemi. The
Gatende scheme also features a sewage pumping station.

The project will therefore lead to economic and physical displacement of PAHs
who are categorized as land owners as such the project will result into new land
acquisition on the one hand and displace PAHs who might have been encroaching
on ROW whose trees and crops were affected and are categorized as encroachers.
The impacts will be felt around the following areas namely:

Table 2-0: Affected Areas

Affected Locations/ Areas Along Project Route

Kamakwa

Skuta

Gatende

Ngangarithi

King’'ong’o

Gitathini

Karingaini

Githwawariga

Nyawiras

Classic

Kandara

Table 2-1: Potential Impacts of Project /Number of PAHSs Affected

Area Category of PAH # of PAHs
Kamakwa Land Owners 2

Skuta Land Owners 4

Gatende Land Owners 2
Ngangarithi Land Owners 1

King'ong’o Land Owners 1

Kamakwa Encroachers 85
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Skuta Encroachers 9
Gitathini Encroachers 13
Karingaini Encroachers 15
Ngangarithi Encroachers 20
Githwawariga Encroachers 1
Nyawiras Encroachers 1
Classic Encroachers 1
Kandara Encroachers 13

2.2 Identification of the Project Potential Impacts

The relative potential impact of the project activities is described in the sub-sections
that follow.

a. Impact of construction and laying of sewerage system
The major project activity will be construction and laying of sewer pipelines, which
will take place within road reserve and on 10 privately owned land parcels will be
acquired and compensated prior to construction.

The project will not impact on kiosks/sheds and stalls housing informal economic
enterprises along the road reserves. There will be impact on crops and trees because
based on the survey and inventory of assets, there were crops and trees to be
affected. With respect to disturbance, a 15 per cent disturbance allowance has been
calculated in addition to the cost of easement and/or replacement of the affected

property.

2.3 Impact Severity

In relation to severity of impact, the project will affect a total of 168 PAHs along the
proposed project route; 10 of these are PAHs with formal rights to land i.e. with
recognized land rights. There are 158 encroachers in the project area whose crops
and trees were impacted but do not have without formal rights to land.

2.4 Specific Impact Significance on Institutions
The project does not affect any community or institutional structures.

2.5 Alternatives and Mechanisms to Minimise
Resettlement/Displacement and Restricted Access

A number of alternatives and mechanisms have been considered to avoid or

minimise resettlement/displacement and restricted access to socio-economic

services during the design and implementation of project activities. This is also in

consideration of the concerns of community members and institutional stakeholders

consulted.



NYEWASCO: OBA-Resettlement Action Plan

31

* Use of manual excavation: The contracting firm will as much as
possible use manual excavation. This will enable the project to
minimise the extent of structural damage associated with machine
excavation in such built-up areas.

» Selection of non-residential sites: As much as possible, besides
engineering design prerequisites, site selection has been guided by the
desire to minimise the displacement of human settlements/residences
hence focusing on ROW.

2.6 Labour Influx Impacts

Local labour requirements: Construction of the sewerage will employ a number of
people. In practice, the level of construction employment available to local workers
will be focused on skilled, unskilled and lower skilled workers. Employment
during operation will be much more limited and focused principally in maintenance
of the pipeline and will not require any form of significant labour to trigger influx.

It is considered that construction of projects may affect the demographic structure
of local communities. Indirectly results of the development activities might affect
population growth. The following demographic processes normally take place as a
result of influx of workers:

e In-migration: People from other areas move to the construction area in search
of new opportunities.

e Presence of temporary workers: Short-term influx of construction workers
during the construction phase of the project. Another important factor to
consider is that in Kenya, with its high levels of unemployment, any new
project will lead to an influx of people to the area.

¢ Young population: Especially population at working age, can become much
easily part of any potential population movement. In brief, the need for
unskilled or semi-skilled labor force increases the possibility of employment,
and thus, leads to in-migration.

¢ Increase in population: Due to the arrival of workers from outside near to the
settlements close to major and minor camp sites, total population in these
settlements will increase, even temporarily.

2.7 Project Characteristics Not influencing In-Migration
1. The Project is not expected to stimulate in-migration along the project route
due to the low numbers of labourers that will be needed.
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The WSP will employ local labourers from within the project areas as a way
of job creation and no external workers from without the area are expected.

The type of labour required for the construction will be mostly manual (use
of hand held implements) with limited mechanical works and hence majority
of the work will simply require manual labour hence not necessitating skilled
labour which could trigger influx.

Project demand for goods and services: The scale of the Project will not
generate high expectations around opportunities associated with the supply
chain. Demand from the construction goods and services in the local study
area will not be high during construction and operation to be a strong pull
factor.

Perceptions of opportunity associated with construction camps: there will be
no construction camps in view of the fact that local workers will be used and
the magnitude of the project. There may be a small operational site used by
the contractor (site office) but not for accommodation. Construction camps
are likely to act as a focus for in-migration with people looking for work and
other economic opportunities associated with the Project workforce.
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3 SOCIO-ECONOMIC BASELINE CONDITIONS

The following sections provide a summary of methodology and results used to
characterize socio-economic baseline conditions in the project area prior to
significant project investment.

3.1 Location

The project is located in Nyeri Town which hosts the county headquarters. Nyeri
County is one of the 47 counties in Kenya. Located within the Kenyan central
highlands, the county borders Kirinyaga and Meru to the East, Laikipia to the North,
Nyandarua to the west and Murang’a to the South. The county covers an area of
3,337.2 sq.km between longitudes 36°38” east and 37°20” East and between the
equator and latitude 0°38” south.

The proposed projects entail extension of sewer services to residents of Gatende,
Classic/Ngangarithi, Ruringu/Skuta and Kamakwa/Kandara/Mumbi. The

population estimates for the area are as given in Table 3-1 and 3-2 below;

Figure 3-1: Map of Nyeri Town
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3.2 Population to be served

There are two types of settlements in Nyeri county; clustered and scattered.
Clustered settlement patterns are mainly found around high potential areas such as
Nyeri town. This calls for substantial investment in the social and physical
infrastructure to support the high population in the town.

The proposed projects entail extension of sewer services to residents of Gatende,
Classic/Ngangarithi, Ruringu/Skuta and Kamakwa/Kandara/Mumbi. The
population estimates for the area are as give in Table 3-1. The population estimates
have been calculated considering an average household size of 4 persons for Nyeri
County as provided in the 2009 Population and Housing Census study.

Table 3-1: Population to be served

Area Households to be served | Population to be Served
Ruringu/skuta 1,401 5,604

Classic/ Ngangarithi 272 1,088

Gatende Estate/ 214 856
king’ong’o

Kamakwa - Kandara - 1,019 4,076

Mumbi

Total 2,906 11,624

Source: NYEWASCO OBA Concept Paper, 2016

Table 3-2: Institutions to be served

Institution Estimated Population
Nyeri Primary 1,500

Good Shepherd Academy 700

Nyeri Baptist High School 400

Rware High School 600

Total 3,200

Source: NYEWASCO OBA Concept Paper, 2016

There are also a number of industrial establishments that are targeted for sewer
connection; these include the Kenya Industrial Estates (K.L.E) facility which hosts an
estimated 1,000 persons.

3.3 Population Size, Density and Distribution

The greater Nyeri County had a population of 693,558 people and a population
density of 208 people per sq.km as at 20093. Nyeri Town, being the largest urban
centre and hosting the county headquarters has the highest urban population and
density; according to projected population estimates for 2017, the town is home to
123,942 people with a population density of 739 people per sq.kmError! Bookmark
not defined..
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3.4 SOCIO-ECONOMIC PROFILE OR PROJECT AFFECTED
PAHs

3.4.1 Demographics and Family Stability

During the socio-economic survey, a total of a total of 203 respondents from 4
locations participated. The locations included Kamakwa, Gatende, Classic and
Ruringu within Nyeri County. In identifying the type of housing, the dwellings
were classified as Low, Medium or High Density and categorized as formal or
informal. The fifth category was a business cum housing option, where one facility
is used for both functions.

Figure 3-2: Housing Condition

53.7%

percentage

13.8% ) o
10.8% 10.8%

Low density Medium High density High density Low density business no response

formal density formal informal informal cum
housing formal housing housing housing housing
housing

As shown in figure 3-2, majority of the households are categorised as medium-
density informal housing at 53.7% followed by low- density formal housing at
13.8%. Low-density housing are detached homes on a residential block. These types
of homes are typical of a rural residential setting where the housing density is very
low. 32% of the respondents own the housing units, and 63%are on tenant purchase
agreement. 42.5% have electricity and water included as part of the rent. The mean
rent was Kshs. 4,361.4 with the maximum rent at Kshs. 12,000. The number of
households per building varies, with 33.5% single households, 11.3% each for two
14.3% three households, 16.3% for four households, and 4.9% host six to ten
households.
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3.4.2 Gender
56% of the households are headed by men and 29% by women.

i

Male vs. Female Headed Households

3.4.3 Education

As shown in figure 3-4 below, 30.5% have post-
secondary school education, 46.8% completed secondary and 9.4% completed
primary school as their highest level of education. 2.5% did not go past primary
school education.

Figure 3-4. Education of Household Head

—_—

BelowStd. 8 Completed Completed Post none no response
primary secondary Secondary
school school school

3.4.4 Household Income and Possessions

Household income is largely from business, followed by those who are doing skilled
labour jobs as shown in the figure 3-5 below. The socio-economic survey
undertaken within the Supply Zone indicates that the minimum monthly household
income was Kshs. 8558 while the maximum household income was at Kshs.
28,371with an average household income of Ksh 2,364.
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Figure 3-5. Forms of Employment

Occupation of household members

61.1%

3.5 Household Ownership

87.7% of the respondents’” own radio while 81.3% own television. 27.1% of the
respondents own land and 21.7% owning business premises as shown in figure 3-6
below.

Figure 3-6. Asset Ownership

Household possessions

7.6%
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3.4.5 Water Sources and Supplies
96.6% of the respondents have water connection from the WSP, NYEWASCO as
shown in figure 3-7 below.

Figure 3-7. Water Sources and Supplies

No no response
1% 3%

\

Water Storage Facilities

27% have water storage facilities while 40.4% do not own water storage facility.
Water for domestic use accounts for 88% of the respondents, and for commercial
use is at 1%. 77% say that the water is adequate to meet their needs.

Figure 3-8. Willingness to Pay for Water Services

100-500SHS 500-1000SHS 1000-1500SHS ~ 1500-2000SHS ~ NO RESPONSE
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3.4.6 Sanitation

Sanitary facilities are largely less than 100m walk from the households (90%) and 1-
5hh (3%) shared sanitary facility. The area is mainly served by pit latrines (49.3%)
Municipal sewer at 9.4% and septic tank (7.4%).

Type of sanitation available

MUNICIPAL SEWER SEPTIC TANK PIT LATRINES BUCKETS NO RESPONSE

® Primary  malternative

Figure 3-9: Type of Sanitation Available

As shown in figure 3-9 above, the area is mainly served by pit latrines (49.3%),
municipal sewer (9.4) and septic tanks (7.4%). The cost of sanitation is free for 30%
of the respondents and for others it’s included in the water bill (6.9%).

According to figure 3-10 below, 90% of the respondents think the water they use is
clean and safe for drinking water is mainly not treated (36.5%) or treated by boiling
(7.4%). 2.7% have been rendered ill due to water and sanitation conditions; this
happens more than once a year (25%) and is because of poor quality of water (50%).

Figure 3-10. Illnesses due to water and sanitation conditions:

Yes
2%

"

no response
70%
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18.7% believe improved water supply and sanitation would result in better personal
and reduced disease incidences of household members (81.3% did not respond to
this question). 16% have attended behaviour change training on hygiene and health.

Solid waste is disposed of by burning (16.7%), dumping (6.9%) and collection by
government trucks (62%) at a frequency of once a month at a cost of between Kshs.
100- 200.

3.5 Source of Information about the Project
The PAHs have been aware about the proposed project for a very long time and

mentioned the following as sources where they derived information about the
project namely; -

e Local Authorities/ Governmenties
e National Government

e Neighbors

e Family Members
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4 LEGAL AND REGULATORY FRAMEWORK

The chapter sets out the legal operating environment for acquisition of land as
anticipated in the implementation of the Project. The chapter highlights major
issues related to Kenyan land legislation with regards to involuntary resettlement
in this RAP. It provides a brief overview of the Kenya land policy, and the Kenya’s
constitutional provisions related to land use, planning, acquisition, management
and tenure, and more specifically the legislations related with land expropriation or
acquisition, land valuation and land replacement. The chapter also compares the
Kenyan legislation with the World Bank provisions on resettlement, highlighting
gaps and making recommendations to fill up gaps.

4.1 THE NATIONAL LAND POLICY

The National Land Policy (“NLP” or “Policy”)? was adopted in August 2009 with
the aim of providing an overall framework for new legislation and defining key
measures required to address critical issues such as land administration, access to
land, land use, and restitution related to historical injustices and an outdated legal
framework. The NLP addresses constitutional issues such as compulsory
acquisition and development control.3 Section 45 of the NLP defines compulsory
acquisition as “the power of the State to extinguish or acquire any title or other
interest in land for a public purpose, subject to prompt payment of
compensation.”4Under the current Constitution,® the Land Act 2012 empowers the
National Land Commission (under the guidance of Minister for Lands) to exercise
the power of compulsory acquisition on behalf of the State.® Similarly, the NLP
empowers the National Land Commission to compulsorily acquire land.”

According to the NLP, the exercise of compulsory acquisition in the past has been
conducted with abuses and irregularities.® The NLP therefore calls for a revision of
such power and requires the GoK:

e To review the law on compulsory acquisition to align it with the new
categories of land ownership (public, private and community land);?

2 Sessional Paper No. 3 of 2009 on National Land Policy (referred to as the “National Land Policy” in this report) was
adopted in August 2009 by the Ministry of Lands. Available at
http://www.lands.go.ke/index.php?option=com_content&task=view&id=238&Itemid=48, accessed May 25, 2011.

3 Development control is the power of the State to regulate the property rights in urban and rural areas and is derived from
the State’s responsibility to ensure that the use of land promotes the public interest.

4 Sessional Paper No. 3 of 2009 on National Land Policy, § 45.

5 The Constitution of Kenya, 1963, was replaced in 2010.

6 Land Act, § 6, 2012.

7 Sessional Paper No. 3 of 2009 on National Land Policy. §233(d).

8 1d. at Chapter 3.2.1.1, article. 46.

91d. at Chapter 3.2.1.1, article. 47(a).
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e To harmonize the framework for compulsory acquisition to avoid
overlapping mandates;!0

e To establish compulsory acquisition criteria, processes and procedures that
are efficient, transparent and accountable;!!

e To institute legal and administrative mechanisms for the exercise of the
power of compulsory acquisition by the State through the National Land
Commission;!2 and

e To confer pre-emptive rights on the original owners or their successor in title
where the public purpose or interest justifying the compulsory acquisition
fails or ceases.!3

4.2 The Constitution of Kenya

The Constitution of Kenya, 2010,1# protects the sanctity of private property rights
and states that no property can be compulsorily acquired by the Government except
in accordance with law.1> Article 40(3) states:

“The State shall not deprive a person of property of any description, or of any
interest in, or right over, property of any description, unless the deprivation—results
from an acquisition of land or an interest in land or a conversion of an interest in
land, or title to land, in accordance with Chapter Five; or is for a public purpose or
in the public interest and is carried out in accordance with this Constitution and
any Act of Parliament that —

(1) Requires prompt payment in full, of just compensation to the person; and
(ii) Allows any person who has an interest in or right over, that property a right of
access to a court of law.

The Constitution empowers the state to exercise the authority of compulsory
acquisition. Land Act 2012 (LA) designates the National Land Commission (NLC)
as the agency empowered to compulsorily acquire land.'” Article 40 of the
Constitution provides that the state may deprive owners of property only if the
deprivation is "for a public purpose or in the public interest," which includes public

10 1d. at Chapter 3.2.1.1, article. 46 and 47(b). Under the previous Constitution, Chapter IX (Trust Land), Art. 18, the
President and local authorities had the power to set apart Trust Land for the purposes of the Government of Kenya or any
corporate body established by an Act of Parliament, or companies which shares are held on behalf of the GoK and for
extraction of minerals and oils. This power does not exist under the new Constitution. Under the Government Lands Act,
the President has special powers with regards to government land, and he may exercise these powers through the
Commissioner of Lands. (Government Lands Act, Chapter 280, §3.)

11 Sessional Paper No. 3 of 2009 on National Land Policy, Chapter 3.2.1.1, § 47(c).

121d. at Chapter 3.2.1.1, p. 47(d).

131d. at Chapter 3.2.1.1, 847(e).

14 The Constitution of Kenya, 2010, was adopted by the Government of Kenya on 27 August 2010. The full text is
available at http://www.kenyalaw.org/Klr/fileadmin/pdfdownloads/Constitution/Constitution_of Kenya2010.pdf, accessed
May 25, 2011.

15 Constitution of Kenya, art. 40.

16 ]d.

17 The Land Act, 2012 The Government of Kenya, Section 8.
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buildings, roads, way leaves, drainage, irrigation canals among others. The state's
exercise of this power is left at the discretion of NLC, and requires the state to make
full and prompt payment of "just compensation" and an opportunity for appeal to
court.

Article 40(3)(a) refers to acquisition and conversion of all kinds of land in Kenya
(private, public, community land and foreign interests in land). The Constitution
turther provides that payment of compensation shall be made to “occupants in good
faith” of land acquired by the state who do not hold title for such land.’8An occupant
in good faith is a “bona fide” occupant. On the other hand, under the Constitution,
those who have acquired land illegally are not regarded as deserving any
compensation.!®

In addition to Article 40, Chapter Five of the Constitution is relevant to compulsory
acquisition. This chapter, entitled "Land and Environment," is divided into two
parts. Part 1 deals with land, and Part 2 deals with environment and natural
resources. Part1 of Chapter 5, articles 60 - 68, describes the principles of land policy.
Land should be held, used and managed in a manner that is equitable, efficient,
productive and sustainable and in accordance with security of land rights, sound
conservation and protection of ecologically sensitive areas.?’ These principles must
be implemented through a national land policy reviewed regularly by the national
government and through legislation.?!

4.3 Land Tenure System in Kenya

Land tenure in Kenya is classified as public, community or private.?? Public land
consists of government forests (other than those “lawfully held, managed or used
by specific communities as community forest, grazing areas or shrines”?3),
government game reserves, water catchment areas, national parks, government
animal sanctuaries and specially protected areas.?* The National Land Commission
will manage public land.?> Community land includes land that is “lawfully held,
managed or used by specific communities as community forest, grazing areas or
shrines,” and “ancestral lands and lands traditionally occupied by hunter-gatherer
communities.”?¢ Rights are also held through traditional African systems, and rights
that derive from the English system introduced and maintained through laws
enacted by colonial and then the national parliament. The former is loosely known
as customary tenure bound through traditional rules (customary law). The latter

18 Constitution of Kenya. Id. at art. 40(5).
19 Constitution of Kenya. Id. at art. 40(3).
20 1d. at art. 60.

2L |d. at art. 60(2).

2|d. at art. 61.

23 1d. at art. 63(d)(i).

24 1d. at art. 62(g).

% |d. at arts. 62(3), 67(2)s (a).

2 1d. at art. 63(d)(i) and (ii).
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body of law is referred to as statutory tenure, secured and expressed through
national law, in various Act of parliament e.g. Land Act 2012, Land Registration Act,
2012, Trust Land Act (cap 288) of the Laws of Kenya).

Customary Land Tenure

This refers to unwritten land ownership practices by certain communities under
customary law. Kenya being a diverse country in terms of its ethnic composition has
multiple customary tenure systems, which vary mainly due to different agricultural
practices, climatic conditions and cultural practices. However most customary
tenure systems exhibit number of similar characteristics as follows: First,
individuals or groups by virtue of their membership in some social unit of
production or political community have guaranteed rights of access to land and
other natural resources. Individuals or families thus claim property rights by virtue
of their affiliation to the group.

Freehold Tenure

This tenure confers the greatest interest in land called absolute right of ownership
or possession of land for an indefinite period of time, or in perpetuity. The Land
Registration Act, 2012, governs freehold land. The Act provides that the registration
of a person as the proprietor of the land vests in that person the absolute ownership
of that land together with all rights, privileges relating thereto. A freehold title
generally has no restriction as to the use and occupation but in practice there are
conditional freeholds, which restrict the use for say agricultural or ranching
purposes only. Land individualization was demanded by the colonial settlers who
required legal guarantee for the private ownership of land without which they were
reluctant to invest.

Leasehold Tenure

Leasehold is an interest in land for a definite term of years and may be granted by a
freeholder usually subject to the payment of a fee or rent and is subject also to certain
conditions which must be observed e.g. relating to developments and usage. Leases
are also granted by the government for government land, the local authorities for
trust land and by individuals or organizations owning freehold land. The maximum
term of government leases granted in Kenya is 99 years for agricultural land and
urban plots. There are few cases of 33 years leases granted by government in respect
of urban trust lands. The local authorities have granted leases for 50 and 30 years as
appropriate.

Public Tenure

This is where land owned by the Government for her own purpose and which
includes unutilized or un-alienated government land reserved for future use by the
Government itself or may be available to the general public for various uses. The
land is administered under the Land Act 2012 (LA). These lands were vested in the
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president and who has, normally exercised this power through the Commissioner
of Lands, to allocate or make grants of any estates, interests or rights in or over un-
alienated government land. However, the new constitution grants those rights to
the National Land Commission (NLC) which is governed by the National Land
Commission Act, 2012 that specifies the role of NLC as:

1. To identify public land, prepare and keep a database of all public land, which shall
be geo-referenced and authenticated by the statutory body responsible for survey;

2. Evaluate all parcels of public land based on land capability classification, land

resources mapping consideration, overall potential for use, and resource evaluation

data for land use planning; and

Acquire land for public purposes

Solve land disputes and deal with historical land injustices

5. Share data with the public and relevant institutions in order to discharge their
respective functions and powers under this Act; or

6. May require the land to be used for specified purposes and subject to such conditions,
covenants, encumbrances or reservations as are specified in the relevant order or
other instrument?”.

How

Categories of government land include forest reserves, other government reserves,
alienated and un-alienated government land, national parks, townships and other
urban centers and open water bodies.” The Lands Act does not contain any notion
of trusteeship by government of the land to her people.

Public Resources on Public Land

Notwithstanding the fore going, it is a common law doctrine to the effect that
common property resources such as rivers, forests and parks are held by the state in
trust for the general public. Consequently, the state cannot alienate these resources
or use them in a way detrimental to public interest. This is the doctrine that would
ensure that public land cannot be alienated or committed to waste to the detriment
of public interest. It is the case that the statutory frameworks for land ownership in
Kenya is heavily influenced by common law jurisprudence on land ownership-the
owner’s rights include the rig